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IN THE COURT OF  CHIEF JUDICIAL MAGISTRATE  AT SONITPUR, 
TEZPUR 

 
Present :  Debashish Saikia, A.J.S 
   Chief Judicial Magistrate,  
   Sonitpur, Tezpur 
 
 

G.R. CASE NO 224/09 
U/S 379 IPC 

State 
vs 
 

Lakhi Kahar                                     accused  
 

Appearances 
 

N Devi, Learned Addl PP  
& N Saikia, Asstt PP     :   For the state. 

 
   M Bhagawati  

Ld Counsel    :   For the accused.  

 

   Date of recording evidence  : 02-06-15, 22-07-15, 22-06-16, 
         27-09-19. 
 
  Date of hearing argument   : 16-10-2019. 

   Date of judgment       : 30-10-2019. 

JUDGMENT 
 

1) The prosecution case in brief is as follows : 

Informant Tolan Chandra Bora lodged an ejahar on 09-02-09 stating inter-

alia that on 03-02-09, two cows belonging to him along with one belonging to  

Ramesh Saikia were stolen by unknown miscreants from the field. It is alleged 

that on 09-02-09, three thieves namely Mintu Das, Ajay Nath and Lakhi Kahar 

were found tethering an ox at Kunderbari jungle which has been set at large by 

the village people as a part of religious ritual.  It was suspected that the said 

three thieves were also involved in the theft of the cows belonging to the 

informant, and accordingly they were apprehended and in course of questioning 

the three admitted their guilt before the villagers.  Hence, the ejahar. 



 2 

2. I/C Bebejia OP on receipt of the above ezaher , after entering the same in 

General diary forwarded the same to Tezpur PS for registering a case. On receipt 

of the ejahar, O/C Tezpur PS registered a case vide Tezpur P.S Case No 102/09 

U/S 379 IPC and started investigation of the same. On completion of 

investigation, police submitted charge sheet against accused Mintu Das, Ajay 

Nath, Lakhi Kahar and Md Inuddin Ali @ Raju U/S 379 of IPC. 

 

3)  The case was transferred to this court for disposal. Cognizance of the 

offence was taken, and process was issued against the accused. As accused Md 

Inuddin absconded, case against him was filed vide order dtd 09-10-12 declaring 

him as an absconder. Case against accused Ajoy Nath was split up as his 

attendance could not be secured. The case then proceeded against accused 

Lakhi Kahar and Mintu Das and pursuant to issuance of summons, accused Lakhi 

Kahar and Mintu Das appeared and thereafter copy of the case was furnished to 

them. Vide order dtd 11-11-14, my Ld Predecessor framed a charge u/s 379 IPC 

to which the accused pleaded not guilty and claimed to be tried. In course of 

trial, accused Mintu Das also absconded and vide order dtd 27-07-18, case 

against him was also filed declaring him as an absconder. Later on accused Ajoy 

Nath was also arrested and on his pleading guilty he was convicted and 

sentenced. The trial thus proceeded against accused Lakhi Kahar.  

 
4) Prosecution in order to prove its case, examined 5 (five) witnesses 

including the I/O. The plea of the accused is that of total denial. Statement of 

the accused was recorded U/S 313 CrPC in which the accused denied to have 

committed the offence charged with. Accused however did not examine any 

witness. I have heard the argument advanced by the learned Counsel of both 

sides and carefully perused the evidences on record.    

 

5.   The points  for determination are : 

 

Whether the accused, on 3-2-09 intending to take 

dishonestly movable property namely three cows out 

of the possession of  informant Tolan Chandra Bora 

and one Ramesh Saikia without their consent, moved 
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their cows in order to such taking and thereby 

committed offence punishable u/s 379 IPC?   

 

DISCUSSION, DECISIONS AND REASONS THEREOF:   

6. PW1 Sri Tulon Ch Borah is the informant of this case and he in his 

evidence stated that he knows the accused Lakhi Kahar but does not know the 

other accused persons. He also stated that in the year 2009 at about 11.30 am 

/12 pm, two cows belonging to him and one cow belonging to Ramesh Saikia 

were found missing from the grazing field, and on the next day, neighbouring 

people informed him that 2/3 persons had tethered an ox in a nearby jungle and 

they were also searching other cows. He also stated that he along with others 

went to the jungle and found the ox being in a tethered condition. According to 

him the accused along with two others were seen loitering around the area 

where the ox was tethered, collecting firewood, and out of suspicion, the said 

three were apprehended by the people which collected there. The three were 

beaten up and handed over them to the police, as the three admitted that they 

have stolen cows from the village on earlier occasion. In the above circumstances 

he  lodged the ejahar, which he identified as Ext.1 with Ext.1(1)as his signature. 

He further stated that his two cows could not be recovered from the accused 

persons.  

 

7. PW2 Sri Arup Saikia deposed that he does not know the informant and 

other two accused persons but knows accused Lakhi Kahar. He stated that in the 

year 2009, accused Lakhi Kahar along with two others were learnt to have 

tethered an ox which has been set at large by the villagers in course of a 

religious ritual in an area that lies between the Kunduraguri and Milanpur paddy 

field. The accused were busy collecting firewood after tethering the ox and on 

being informed the villagers collected there and apprehended the three accused. 

According to him the three apprehended accused were questioned by the 

villagers and later handed over to police. The ox was handed over to the villagers 

and the apprehended accused were taken into custody by the police. Police 

seized the buffalo vide Ext.2 whereupon Ext.2(1) is his signature.   
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8. PW3 Ramesh Saikia deposed that he knows the informant Tulan Ch Bora 

and also knows the accused Lakhi Kahar. He stated that he does not know the 

two absentee accused. He stated that the occurrence took place in the year  

2009 in the month of February. According to him in an around the said time his 

cow gave birth to a calf and after seven days, the cow went missing. Similarly 

two cows belonging to the informant also went missing in an around that time. 

PW3 also stated that a search was made to trace out the missing cows, and after 

after six days, one Arup Saikia informed him that three persons were seen 

chasing an ox which was later found to have tethered in a nearby jungle. Later 

on villagers apprehended the three and accused Lakhi Kahar was one amongs 

them. On being informed police went to the place of occurrence. PW3 also stated 

that he later learnt that the three apprehended were involved in cattle theft since 

long.   

 

9. PW4 Sri Debajit Sharma deposed that he knows both the informant and 

the accused. He stated that the occurrence took place in the year 2009. 

According to him in an around that time a number of cattle theft incidents took 

place in an around the neighbouring areas. A cow belonging to one Arup 

Saikia(PW2) of Milanpur village was also stolen from the field at that time. Arup 

Saikia is reported to have seen three boys tethering an ox while he was 

searching for his missing cow, and when the above fact was conveyed, the 

villagers reached that place and apprehended the three accused and also 

recovered the ox. PW4 also deposed that out of the apprehended accused Lakhi 

Kahar was one of them. The villagers thrashed the apprehended accused and 

later police reached the place and took the three apprehended accused in to their 

custody and also recovered and seized the ox vide seizure list Ext2. The three 

apprehended accused confessed to have sold several such stolen cows to a 

butcher, but no such stolen cows could be recovered from them as the same had 

already been slaughtered.         

 

10. PW5 ASI Durna Kt Deory is the investigating officer and he in his 

evidence has stated that on 09-02-09 he was posted as I/C at Bebejia OP. 

According to him on that day one Debajit Sharma came to the OP and orally 

informed that the villagers of Kudarbari gaon had apprehended three cattle lifters 
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along with cattle and asked the police to come to the PO. The information so 

received was entered in the General Diray vide GDE No- 170 dated 09-02-09 and 

thereafter he left for the P.O. Reaching the P.O he found Lakhi Kahar, Ajay Nath 

@ Lochan Nath and Mintu Das detained by the villagers on the allegation of 

cattle theft. The villagers had also shown him an ox (which has been set at large 

by the villagers in course of a religious ritual) which was alleged to have been 

stolen by the three accused. The ox was then seized.  PW5 further stated that he 

also examined some witnesses and recorded their statement. He also drew the 

sketch map of the PO. The three accused were brought to the PS. In the mean 

time on 09-02-09 a formal ejahar was lodged by one Tulan Ch. Borah and 

accordingly, the ejahar was sent for registration to Tezpur PS and Tezpur PS case 

No. 102/09 U/s 379 of IPC was registered and he was entrusted to conduct the 

investigation of the case. The three accused were formally arrested and 

produced before the Court and thereafter they were remanded to jail hajot. In 

course of the investigation another accused Ainuddin was also arrested. As in the 

mean time he received transfer orders and he handed over the CD to SI 

Jalaluddin Ahmed and SI Jalaluddin Ahmed completed the remaining part of the 

investigation and submitted charge sheet against all the four accused persons. 

PW5 identified the seizure list as Ext -2, with 2 (3) is his signature. Ext – 3 is the 

Sketch map, with 3 (1) as his signature. Ext – 4 as the charge Sheet, with 4 (1) 

as the signature of SI Jalaluddin Ahmed, which he is acquainted with. This in 

nutshell is the evidence available on record. 

 

11.   Learned defence counsel in course of arguments submitted that the 

prosecution has miserably failed to establish its case against the accused 

and as such the accused is entitled to Acquittal. On the other hand 

Learned APP submitted that the prosecution has succeeded in 

establishing its case and as such the accused deserves to be punished. I 

have considered the submissions so advanced by the learned counsels of 

both the sides.  

 

12.    In the present case the missing cows belonging to the informant 

PW1 and the other witness PW3 could not be recovered from the 

possession of accused Lakhi Kahar facing the trial or from the possession 
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of the other absconder accused. It is also not the prosecution case that 

the accused facing the trial was seen to have been in possession of the 

missing cows belonging to the informant Pw1 or that of PW3. The 

prosecution in the instant case has sought to establish its case against 

the accused on the basis of a recovery of an ox(which had been set at 

large by the villagers in course of a religious ritual) allegedly from the 

possession of accused Lakhi Kahar and his accomplishes, and the 

subsequent confession by them confessing their guilt before the villagers. 

However a close perusal of the evidence so tendered by the prosecution 

witnesses goes to show that the alleged possession of the ox and the 

subsequent recovery of the same from the possession of the accused and 

his accomplishes itself is very shaky to be relied upon convincingly. None 

of the witnesses examined in the case had asserted to have seen the ox 

being tethered by accused facing the trial or by his accomplishes. PW4 

though in his evidence claimed that PW2 had seen the accused along with 

two others chasing an ox which was later found to have been tethered in 

a jungle, by the said three accused, the PW2 on the other hand never 

claimed to have seen the accused facing the trial or the other absconding 

accused tethering the ox. As per the assertion of Pw2, he only learnt that 

accused facing the trial had tethered the ox, and there is nothing in his 

evidence as to wherefrom he learnt about the same. In fact Pw2 also 

clarified in course of his evidence that he himself had not seen the 

accused tethering the ox. The extra judicial confession alleged to have 

been made by the apprehended accused before the villagers confessing 

their guilt also could not be established by the prosecution side. None of 

the witnesses examined had stated anything as to what exactly was 

confessed by the apprehended accused before them, and even if 

assuming that a confession was made, evidence is not led to show that 

the same was voluntarily made and not extracted forcefully from them.  

The witnesses examined merely claimed that the apprehended accused 

confessed their guilt before the villagers, which in my measured view 

appears to be very vague and uncertain to be relied upon. That apart 

evidence has come on record that the villagers had thrashed the 

apprehended accused in course of their questioning, and this only leads 
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to the inference that the apprehended accused never confessed their guilt 

voluntarily, and that force had been applied upon them to make 

confessions. In such circumstances, the confession en if alleged to have 

been made by the apprehended accused is of no help to the prosecution 

side and could not be given any credence. There being no other 

admissible evidence on record, I am of the measured view that 

prosecution had miserably failed to establish its case against the accused 

and as such the accused deserves acquittal.  

                                            

ORDER 

Accused Lakhi Kahar is acquitted of the charge u/s 379 IPC and is set at 

liberty forthwith. 

The liability of the bailor shall remain for a period of six months from 

today. 

Given under my hand and seal of this court on the 30th day of October 

2019 at Sonitpur, Tezpur.  

                                                                                                                                                                                                                                                                                           

 

 

 

(Sri D Saikia) 
Chief Judicial Magistrate, 

Sonitpur, Tezpur 
Dictated and corrected by me:- 
 
 
 
     (Sri D Saikia) 
Chief Judicial Magistrate, 
     Sonitpur, Tezpur 
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APPENDIX 
 
 
 
Prosecution witnesses :   
PW1 Sri Tulon Ch Borah 
PW2 Sri Arup Saikia 
PW3 Ramesh Saikia 
PW4 Sri Debajit Sharma 
PW5 ASI Durna Kt Deory 
  
Prosecution Exhibits:  
  
Ejahar ……………………………as Ext.1 
Seizure list…………………….. as Ext.2 
Sketch map …………………….as Ext.3  
Charge sheet………………….. as Ext.4 
 
Defence witness and Exhibit:                  Nil. 
 
 
 

(Sri D Saikia) 
Chief Judicial Magistrate, 

Sonitpur, Tezpur 
 
 
 
 
 
 
 
 
 
 


